






investments in Florida real property and possibly even 
Florida bank accounts, brokerage accounts, or trust 
accounts. The 730-day and 1,215-pre-filing require-
ments would be avoided—provided these couples 
become Florida domiciliaries before filing bankruptcy 
and other courts follow Robedee and Schwarz. 

Of course, a creative argument could be made that 
it would be an effective fraudulent conveyance to 
establish domicile in Florida after a judgment to take 
advantage of the tenancy-by-the-entirety protection 
described in Robedee and Schwarz for bank accounts 
and real estate owned in Florida. But this argument 
could be overcome by a debtor’s claim that no transfer 
took place after the debt was incurred but only domi-
cile was changed. Furthermore, based upon Cauley, 
it’s possible that such accounts owned as tenants by 

the entirety by non-residents of Florida also may still 
be protected.

Given these rulings, it’s natural to wonder whether we 
should be relying solely on tenancy-by-the-entirety 
protection for married couples rather than homestead 
protection. The answer is, “No.” There are two traps 
for owners of entirety property that are not problem-
atic for those who own homestead property: (1) Joint 
debts of a husband and wife can be enforced against 
tenants-by-the-entirety property; and (2) an untimely 
death or a divorce results in the loss of tenants-by-the-
entirety protection. 

Clearly, it’s safer for those who are married to have 
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the benefits of both the Florida constitutional home-
stead protection as well as tenants-by-the-entirety 
protection. So if, for example, a spouse dies, the sur-
viving spouse can be assured that her home remains 
protected under the constitutional homestead exemp-
tion16 whereas the same home would no longer be 
protected upon the death of a spouse if relying solely 
on tenants-by-the-entirety protection (that is to say, the 
home would pass by law entirely to the surviving spouse 
and thereafter no longer enjoy tenants-by-the-entirety 
protection).

Recent case law suggests that Florida homestead can 
be upgraded from a less expensive home to a home 
also owned by the debtor but not previously used as 
his homestead regardless of whether the “upgrade” 
is made within the 1,215 day pre-filing period, 
as long as the debtor owned (but not necessarily 
occupied) such property 1,215 days prior to the 
bankruptcy petition.17 In In re Reinhard, a Florida 
debtor owned two Florida homes for more than 
1,215 days prior to filing for bankruptcy. He moved 
from the less expensive residence to the one worth 
approximately $4.5 million and then designated the 
more expensive property as his homestead shortly 
before filing for bankruptcy. The Bankruptcy Court 
stated that the 1,215 day holding period under the 
2005 Bankruptcy Act was satisfied despite the fact 
that he only recently declared the more expensive 
home as his homestead, because the mere “designa-
tion” of homestead status is not deemed to be an 
acquisition of real property. The decision in In re 
Reinhard was followed in In re Rogers, where the 
Fifth Circuit applied the In re Reinhard reasoning to 
Texas homestead law.18  

Based upon Reinhard and Rogers, it appears the 
1,215 day requirement can be avoided if a person who 
has two residences moves, in the event of financial dif-
ficulties, into the more expensive home and changes 
the homestead status from the less expensive home to 
the more expensive home. Alternatively, it also would 
appear that a debtor who owns an expensive rental 
property or investment home but occupies a less expen-
sive home (even if the debtor rents, but does not own 
the occupied home) prior to filing the bankruptcy peti-
tion could also move into the more expensive home and 
enjoy the same homestead benefits. If the less expensive 
home is owned as tenants by the entirety and the debt 
is only against one spouse, it would appear that the less 

expensive home would be protected from bankruptcy 
claims as well. 

Reinhard involved a Florida debtor moving from 
one home that was homestead exempt to another that 
was not. Is it possible then that Reinhard can be used to 
extend the homestead protection to the real property 
of a person who was not a Florida resident, but owned 
the Florida home for 1,215 days? The answer is prob-
ably, “No.” At a minimum, to be able to rely on Florida 
homestead exemption, residence of 730 days prior to 
filing the petition is required. 

But possibly under Robedee, (if followed) a person 
who’s not domiciled in Florida and unable to benefit 
from tenants-by-the-entirety protection (because he’s 
unmarried or unwilling to use tenants by the entirety 
with his spouse), may be able to reduce the 1,215-day 
holding period to 730 days if a Florida residence is 
acquired (more than 1,215 days before bankruptcy fil-
ing) in anticipation of a potential move to Florida. The 
debtor relying on Robedee should be able to declare 
a Florida homestead after living in Florida 730 days; 
he would not have “acquired” the Florida residence 
within 1,215 days but rather the “status” of his home 
would be changed. While the law is unclear and the 
debtor in Robedee was a Florida domiciliary, one who’s 
considering retirement to Florida may have additional 
motivation to acquire a Florida vacation home (to 
start the 1,215 day holding period) that could be con-
verted into a primary residence if creditors become a 
problem.

It may be too early to tell if these cases will be fol-
lowed and one certainly can argue that only aggres-
sive attorneys and their clients should rely on them 
now. Still—when considering a number of options 
for asset protection—it’s a good idea to take a fresh 
look at investing in Florida, especially for married 
non-residents.

EXHIBIT H

PAGE 184



Crawford Care Management has the expertise and resources needed to
coordinate your clients’ care while protecting their assets. Our care man-
agers are experienced healthcare professionals with the insight needed to deter-
mine the quality care your clients need and deserve. 

There’s a Crawford care manager nearby who can help you identify the
appropriate home-care assistance, skilled nursing facilities, specialized care
physicians, and other resources within your clients’ community.

Crawford Care Management provides:

• Comprehensive On-Site Assessments
• Assistance with Long Term Care Planning and Prevention
• Complete Coordination and Supervision of All Services

For more information, or to locate the nearest Crawford Care Manager, 
call us today at 800.352.7359 or

visit us online at www.crawfordcaremanagement.com.

Crawford Care Management
Care Management Consultation For Your Clients
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